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691.
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163) Schmidt-Bleibtreu, in: M/S/K/U, BVerfGG, §91 Rn. 7.
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171) Schmidt-Bleibtreu, in: M/S/K/U, BVerfGG, §91 Rn. 2la.
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Abstract

A Study on Expansion of Claimants for Constitutio

nal Complaints

Constitutional complaint adjudication refers to a special and excepti
onal constitutional litigation for relief to the Constitutional Court whe
n an individual's fundamental rights are violated due to the exercise
of public power or an unfortunate event. In 1987, Korea introduced t
he constitutional complaint adjudication for the first time in the curr
ent Constitution, the 9th amendment. In Article 111, Paragraph 1, Su
bparagraph 5 of the Constitution, constitutional complaint adjudicatio
n is a matter under the jurisdiction of the Constitutional Court, and
it is referred to as ‘the constitutional complaint adjudication prescrib
ed by law’, and the specific content is entrusted to the law.

As a delegation of the Constitution, Article 2 Subparagraph 5 of th
e Constitutional Court Act stipulates ‘adjudication on constitutional c
omplaints’ as a matter under the jurisdiction of the Constitutional Co
urt, and Article 68 and below stipulates constitutional complaint adju
dication. Article 68 of the Constitutional Court Act stipulates the gro
unds for requesting a constitutional complaint, and in paragraph 1, t
he constitutional complaint, which can be requested in cases where t
he fundamental rights guaranteed by the constitution are violated du
e to the exercise of public power or non-exercise, and in paragraph
2, the constitutional complaint It stipulates two types of adjudication

on constitutional complaints, including adjudication on constitutional
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complaints that can be requested when an application for adjudicatio
n on the constitutionality of a law pursuant to Article 41 (1) is reject
ed.

The constitutional complaint adjudication under Article 68, Paragra
ph 1 of the Constitutional Court Act is called a rights relief-type con
stitutional complaint, and the constitutional complaint under Paragra
ph 2 is called a norm-control-type constitutional complaint. Apart fr
om the distinction between the two, the constitutional complaint is ba
sically subjective. It has the function of protecting fundamental right
s through the remedy of rights, and also has the function of maintai
ning and defending the objective constitutional order by protecting th
e fundamental rights of the constitution. This is because the principl
e of the rule of law, the basic principle of the Korean constitution, a
ims to guarantee the basic rights of the people to the maximum exte
nt, and to this end, the state power can maintain and protect the co
nstitutional order through the protection of the basic rights as the c¢
ulprit of the Gibbno right.

As the Korean Constitution prescribes constitutional complaint adju
dication, the specific procedure for constitutional complaint adjudicat
ion is embodied in the relevant provisions of the Constitutional Court
Act. The constitutional complaint adjudication in Korea is operated b
y bringing in the constitutional complaint adjudication of the German
Basic Law and the Federal Constitutional Court Act, but the differenc
e from Germany is that the trial of the court, that is, the judicial act
ion, is excluded from the national public power, so that the right re
medy procedure is It is operated in a very exceptional form because

it does not meet the principle of replenishment through exhaustion.
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The difference between constitutional complaint adjudication in Kor
ea and Germany is not only the scope of state power, but also the p
rinciple of compulsory lawyers in Article 25, Paragraph 3 of the Con
stitutional Court Act. In Germany's constitutional complaint trial, the
principle of compulsory lawyering is not applied in principle, and onl
y oral arguments are conducted through a lawyer or a professor of 1
aw as a litigation representative. Of course, even in this case, there i
s no problem with the progress of the litigation process even if oral
arguments are abandoned because a lawyer is not appointed. By ado
pting the rule of compulsory lawyer without exception in constitution
al court proceedings, Korea restricts the operation of special and exc
eptional fundamental rights remedies, which is the purpose of constit
utional court proceedings, by preventing the plaintiff, who is the clai
mant, from making a claim or proceeding .

In accordance with Article 72 of the Constitutional Court Act, const
itutional complaint adjudication is subject to prior review by a design
ated tribunal composed of three judges. The designated tribunal is re
sponsible for adjudication on constitutional complaints; If the inconsi
stency is clear, the judges may unanimously decide to dismiss. When
the designated tribunal makes a decision to refer an adjudication, th
e tribunal first examines whether the legal requirements are met, an
d if the request for adjudication is unlawful, it dismisses the constitu
tional complaint.

In the adjudication process of constitutional complaints, the legal r
equirement has an important meaning. In adjudication on constitutio
nal complaints, in principle, judgments on the merits are made only

on legitimate constitutional complaints. The composition of the legal
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requirements in the constitutional complaint adjudication is closely re
lated to the function of the constitutional complaint, which is the pro
tection of fundamental rights and objective constitutional guarantee. |
n addition, in that the constitutional complaint adjudication functions
first in the protection of individual subjective rights, the requirement
s of the claimant, who is the person whose fundamental rights guara
nteed by the constitution are violated, can be seen as important in t
he legal requirements.

In terms of subjective fundamental rights relief, which is the prima
ry function of constitutional complaints, a strict interpretation that li
mits the claimant to those whose fundamental rights have been direc
tly infringed raises a question as to whether the purpose of the cons
titutional complaint can be met by reducing the meaning of constituti
onal complaints as a fundamental rights remedy procedure. In partic
ular, if the subject of the wish is closely related to the specialized fie
Id, the assistance of a professionally qualified person or an organizat
ilon of professionally qualified persons who exclusively performs profe
ssional work is required. In addition, if the object of the wish is an a
dministrative action, the help of a legal interpretation agency may be
needed.

In the Constitutional Court of Korea, there is a system for participa
tion of interested parties in relation to litigation, allowing interested
parties to submit their opinions. This is also applied to constitutional
complaint adjudication. In legal issues of high importance, important
administrative agencies such as the Minister of Justice, the Minister o
f National Defense, or the Commissioner of the Military Manpower Ad

ministration submit their opinions, and depending on the case, the ¢
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ourts and the National Human Rights Commission of Korea also sub
mit their opinions. In addition to this opinion submission system, pub
lic organizations composed of qualified professionals are also allowed
to submit their opinions.

Public organizations are also subject to constitutional complaint adj
udication, and are allowed to participate in joint adjudication and ass
isted participation, and submit their opinions as interested parties. H
owever, with respect to the participation of public organizations in lit
igation, the Constitutional Court does not allow participation in joint 1
itigation, but only allows submission of opinions as they are regarded
as interested parties. In this way, the Constitutional Court rarely rec
ognizes the participation of organizations or third parties in joint law
suits or auxiliary participation in joint lawsuits in adjudication on co
nstitutional complaints. In this respect, expanding the scope of claim
ants for constitutional complaint adjudication can be seen as necessa
ry for the protection of constitutional order through the maximum g
uarantee of fundamental rights.

From this point of view, in order to actively preserve the purpose
of adjudication on constitutional complaints, it is necessary to consid
er participation in litigation by professionally qualified personnel withi
n a limited scope. For example, when laws and regulations in each s
pecialized field are subject to adjudication, the participation of expert
s with abundant practical knowledge and experience in the specialize
d field, such as tax accountants in the field of tax law and certified 1
abor attorneys in the field of labor law, can be a driving force for d
eveloping the constitutional complaint system. . Expanding the scope

of claimants to professionally qualified persons in this way does not
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deny the status of lawyers as litigation agents and the principle of c¢
ompulsory lawyers. If the protection of the rights of the person requ
esting a trial, which is the subject of fundamental rights, is strengthe
ned through cooperation between legal experts and experts in the fiel
d of expertise, and the guarantee of the system as a remedy for basi
c rights is strengthened, it can be seen as conforming to the rule of
law state principle.

Considering the goal of the rule of law state, which is the maximu
m guarantee of fundamental rights, even if it is a constitutional com
plaint, which is a special exceptional remedy for fundamental rights,
limiting the claimant to the person whose fundamental rights have be
en directly infringed as the party is another function of adjudication
on constitutional complaint, which is the guarantee of objective const
itutional order. seems to have not taken into account In this regard,
it is necessary to expand the scope of claimants in constitutional co
mplaint adjudication. And for this purpose, the Constitutional Court
Act should be amended and stipulated, or the interpretation theory s
hould be actively expanded to guarantee the way to remedy the basi

¢ rights of the people.

Key words: constitutional adjudication system, constitutional compla
int adjudication, adjudication claimant, professionally qualified profes
sional, principle of subsidiarity, principle of compulsion of lawyers, in

terest in protecting rights, principle of rule of law, tax accountant
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